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David H. Coburn 1330 Connecticut Avenue. NW 
202.429 8063 WashinRion. DC 20036-1795 
dcoburn@steptoecom Tel 202429.3000 

Fax 202.429.3902 

February 4, 2011 

Ms. Cynthia Brown Office of Proceedings 
Chief, Section of Administration CCD i 9ni1 
Office of Proceedings |-tb 4 ~ ^Ul] 
Surface Transportation Board Partof 
395 E Street, SW Public Record 
Washington, DC 20423-0001 

Re: STB Finance Docket No. 30186 (Sub No. 3). Tongue River Railroad 
Company, Inc. - Construction and Operation - Western Alignment 

Dear Ms. Brown: 

We are writing on behalf of Tongue River Railroad Company, Inc. to bring the Board's 
attention to a recent development that bears on the pending July 26,2010 Petition to Reopen 
filed in these proceedings by Petitioners Northem Plains Resource Council ("NPRC") and Mr. 
Mark Fix (hereafter, the "NPRC Petition"').' In TRRC's September 9, 2010 Reply to the Petition 
to Reopen, TRRC argued in response to Petitioners' request for reopening on the basis ofthe 
leasing ofthc Otter Creek coal tracts by the State of Montana (a) that the Board had analyzed the 
potential cumulative environmental impacts associated with mining at the Otter Creek tracts 
based on reasonable assumptions in TRRC land (b) that the leasing ofthe Otter Creek tracts did 
not warrant reopening because the leases provided no new specific information regarding the 
potential impacts ofthe mines than was available prior to the leasing and did not make mining at 
Otter Creek any less speculative for environmental review purposes. In connection with this 
second point, TRRC noted that the leases were the subject of legal challenges in state court and 
could be overturned. This letter updates the Board with respect to those legal challenges.^ 

' The Petition to Reopen also embraces Finance Docket No. 30186, Tongue River R.R.-
Rail Construction and Operation—In Custer, Powder River and Rosebud Counties, MT, and 
Finance Docket No. 30186 (ICC 1985) {TRRC I); and Finance Docket No. 30186 (Sub No. 2), 
Tongue River Railroad Company—Rail Construction and Operation—Ashland to Decker, 
Montana. 

^ On October 8, 2010, Petitioners filed a rebuttal to TRRC's September 9, 2010 reply. 
On November 1, 2010, TRRC filed a reply to Petitioners' rebuttal. 
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TRRC cited and attached to its reply two complaints filed against the State of Montana, 
Montana Board of Land Commissioners, Ark Land Company, Inc. and Arch Coal, Inc. 
challenging in state court the Montana Board of Land Commissioners' decision to lease the Otter 
Creek tracts without first conducting an environmental review under Montana's Environmental 
Policy Act ("MEPA"). The Plaintiffs (which include Petitioner NPRC) claim that the provision 
of MEPA which exempts such leasing decisions from environmental review contravenes the 
section of Montana's Constitution which guarantees a public right to a clean and healthful 
environment. On December 29, 2010, a Montana District Court hearing the two consolidated 
lawsuits denied the Defendants' motions to dismiss, finding that MEPA would have applied to 
the Land Board's leasing decision but for the statutory exemption and that Plaintiffs had made 
'/at least a cognizable claim" that the statutoiy exemption is not constitutional.'' 

This Court's decision, which is attached, offers additional reason to deny reopening on 
the basis ofthe Otter Creek leases since the status of those leases remains at best uncertain, 
underscoring that mining at Otter Creek remains no less speculative than it was at the time that 
the Board issued its decisions in these proceedings. TRRC thus urges the Board to promptly 
deny the pending Petition to Reopen. 

Respectfully submitted, 

Ai^y 
Betty Jo Christian 
David H. Cobum 
STEPTOE & JOHNSON LLP 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
(202) 429-3000 

Attomeys for Tongue River Railroad 
Company, Inc. 

cc: All parties of record 

^ MEPA's application at the stage when the lessee seeks a mine permit from the state is 
not at issue in the proceeding and not in dispute. 
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MONTANA SIXTEENTH JUDICIAL DISIRICT COURT. POWDER RIVER COUNT/ 

NORTHERN PLAINS RESOURCE COUNCIL, 
INC.. and NATIONAL WILDLIFE FEDERATION, 

Plabitlffe, 
V8. 

MONTANA BOARD OF LAND 
COMMISSIONERS, STATE OF MONTANA. 
ARK LANO COMPANY. INC. and ARCH COAL, 
INC. 

Detondants. 

MONTANA ENVIRONMENTAL INFORMATION 
CENTER. THE SIERRA CLUB. 

Plaintiffs. 
vs. 

MONTANA BOARD OF LAND 
COMMISSIONERS, STATE OF MONTANA. 
ARK LANO COMPANY, INC. and ARCH COAL, 
INC. 

Dttlbndants. 

CauM No. DV-4fr201&2480 
and Cauae No. DV-a8-201fM481 

Judge Joe.L. Hegel 

MEMORANDUM AND ORDER RE 

MOTJONS TO DISMISS 

Befine the Court aie the De&Ddanls'Motions to Dismiss Plaintifb* Ameoded 

Complaints. The paitiea fiilly briefed fbe motjons. OaDecember 9.2010, ftda Court heard oral 

argunent Anthony Jdmstone and Jennifer Anders represented tbe DeftadaittMimtBDa Board of 

Land CominissiQiwrs C ' l ^ Boatd'O-Made Sterokitz Bsd Jeffiey Oven iqireaeiitBd Defend 

Ark Land Company, bic. sad Axch Coal, Ine. (coUectivdy "Aich Coal*^ Jack Tuholake 

npreseotsd Plaintifib NotdifimPlaiosResoaiGe Council (''NffiLCO and ti» National Wildlife 
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Federadoa C^tlWP')- Jeoiiy K. Hatbine represented Plaintiffi MontBna EnviionimeQial 

Infbrmatioo Center C'MEIC*) and die Siem Club. At close of aisument, the motions woe 

deemed submitted. 

From die tecoid before die Court, the Coait now issues its Nfamoraodum aod Order; 

Memoraiulum 

£ PLEADINGS A MtaCSDimE. 

PUinti£& have filed siut seddiig a deelarstoryjudgiiieat that die De&ndsirt Laad Board 

fkOed to eoadoet a eonsdtutiomd^iequiEed eovironmeatal review prior to entering islo a lease 

of appoidiiutte^ 9,000 rrdiietal scares ill Soudieastem Motitana to dw D e J ^ ^ 

tbe purpose of strip mlairie cosL llie Land Board's holdings axe ebeelce^boarded with pdvHiely-

beld mineral holdings, mosdy owned fay Ascb CoaL Togefber, die holdings contain 

approximately 1.2 billion tons of coal. Plaintifis allege that tbe mining of die coal may lesult ina 

broad ainy of eavironrnernai and socioeoonoinie efGeets, including, but not Urnited to. air and 

waterpoUution, boom and bust cycles, and global warming. For tbe purposes of considering a 

inotion to disiniss under Rule 12(b), the Court innst consider true all weltpleaded fiels. 

PlaimifiBi ooniplaiA that Montana Consdmdoa Aztiele II, See. 3, and Attlcle K , S§ 1» 2, 

and 3 CTitonlaiia Constitution enviionrnental provisions^ reqoiie that tbe State of Montana 

condUBt its business in a manner to protect its dtizcna'ligbt to a clean and healdifiil 

environment̂  fliat tat daigf meelmnism the Monfiia Legidahiw \UM mttA to ^̂ np̂ ê f̂tqf ^̂ f̂fyt 

ooflstitutional proteelians is ttie Momana Eoviionmeiital Poli^ Act ("MEPA"). 

Haintiffs fiudier can4>laiB lliat but fertile enactment of MCA § 77-1-121(2). MEPA 

would have lecjaixed die Land Boatd to oooduet an enviroimiental study prior in catering into tbe 

lease in dds case, and tiiat the statute's deferral of the eaviionineatal review fiom the l e a ^ 

stage to the later inixiB poiiutting stage in fills case uneonstitutionaUy denies the Plaintiffi'right 

to die early emdionmeatal review, which woold preaove the Land Board's l i ^ to place 

mitigatiDg conditions on the coal rnining, obtain nion fevoiible financial terins, or to decide not 

to enio into a lease at all 

The Defendants move to dismiss tiie Plaintiffi* Amended Coooplaints arguing: 

2 
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(1) Plaintiff lack Standing ferfidluretc sufBdenfly allege hartn; 

(2) Plaiiitiffi lack standing because die I omiovevqy is not ripe (rea4y fer a^iidicadon) In 

that the execution of die lease does I ot zesidt in any hann or inmiinent tineat of harm 

• snd tiiat die controversy will not be I ipe until die Land Boatd bas reviewed a speeifie 

mine plan; 

(3) Even in die absenoe of MCA § 77-1121(2), MEPA would not ^ y until die Land 

Board and the Department ofNatuc J Resources CDNRC^ have issued tiieir final 

review doeoments under MEPA, sin ie tiie lease only grants Arch Coal a cdntingant 

light to developmenL 

(4) That properiy enacied statutes are pi esumed constitutional and Plaintiffl have not 

proyen tiua MCA § 77-1-121(2) is 0 lienvise. 

I I FACTS. 

The following facts are not disputed. Ai of March 18 2010, tiw Land Board leased 

qqnoidittatdy 8^00. inineial acres to Ark Land, a wholly owned suhiidiBry (tfAxdi Coal, fer tiie 

purpose of mining coal. The state^iwiied seres wiiich ate cbedmi^bossded witii siqnoxiinai^ 

6.000 acres of privately owned mineral righn. 1 bgetiier they are tefeaed to as the "Otter Creek 

tracts''and Mwtain an estirnated 1.3 billion tons of coal, which if mined and bunted, eould yield 

m to 2.4 biUion tons of catfaon dioxide. 

Pursuant to MCA § 77-1-121(2), the Lai id Board did not conduct any review of the 

possibte enxironmental consequences of tiie mil liiig of tiie coal prior to eiiteiiiig into tiie leases. 

However, die leases are sul^eet to later MEPA I nvinmniental review by tiie Department (tf 

Environmental <2ua% ('TIBQ'O and tiw Depaii nemofNaiund Resouices ('l>NRC'Ot as wdl as 

Land Board final approval befeie actual mining could occur. 

For tbe purpose of tins motion to dismis i, die Court also assumes thst tiie myriad sdverae 

environmental consequences alleged by PlaietifiSimay occur should mirring be iqiproved. 

m . LAW & DISCUSSION, 

A. p^»^*wp 
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The Land Board and Arch Coal eoatend tiiat die PIainti£b do not have standtaig to bring 

diis actum heesuse they do not dlege immiiient itqury and because tiie process will not be ripe 

for review until a spedfift miiung plan is considered and ruled upon, that Is, die esse does not 

present a '^'usticiable coniroversy.'* 

Defeodanis atgue tiiat the any alleged usuries eooqilabed of would occur, if at all, fiom 

. the muling of cod not fiom tiie leasing of coal and that Plainllfb'suit is tiierefore prnnaturB. 

They flntiwr argue dial tiw MEPA review undehaken by tiie DEQ and tiie DNRC at tiie time of 

fartiwr permitting is plenary and encompassea an tiw alleged damages envisioned by fee 

Flaintifis, induding secondary damages such a i globd warming. For the reasons set forth in 

addressing tiw eonstitutiond issue below, tiw Court does not necessarily agree widi tiiis 

conteatkm. Arch Cod got sonwdiing for its mcnay--Mdwtiier tbat was tnerdy an option to put 

f«fe a mining plan or someflang sufficient to implicate Montana's constitutioinai environmeotd 

protections is tiw question tiiat will be fiirtiier addressed bdow. 

Flairitifb have alleged injury to xnemben of tiwir otganizations who fish, huiit, ranch, 

fonn and reeraate in the Otter C îeek ares aadits hgnitologicaUy-^onneeted riparian areas. This is 

sufficient lo satisfy tiw requirement flwtdwPtoptifbaBegBeadsting and genuine rights. 

Pldnti£Bi have alleged a constitutiiMid viohuion of Mmitana Constitution Aitide 0, See. 3, and 

AiticleIX,$§ 1,2. and 3, guaranteeing die pu^ie right toe dean aad bedthfiileuvitonnieaL 

TUs qualifies as a controversy upon winch tiw pout may efibetivdy operalB and tqiim wldeh the 

Court can issue a find judgment 

The Court condudea thst tiw Plaintiffl I avB standing. 

B. MEPA Amill>«f«*i> ••••f ^ t A 8 77.1 JUfZI. 

The Land Board and Arch Cod argue djat even if NKA § 77-1-121(2) did not exist. 

MEPA would not apply at the leasing stage and wodd udy come into ph|y at dw permitting 

stage fellowbig the proposd ofa spedfic mming plan, ^tingUtH^ Ft^Preiervalion Asm v. 

Dept. efState Itaub. 238 MonL 4S1,778 P.2d 8(i^ (Mant 1989). 

Plaintiffl counter that this does not mdo! sense because (1) tiwra wudd be no tesson to 

enact tiw statute if MEPA did not i f ^ at tiw U ashig stage and (2) in tiw case cited by 

Defendants, tiw state agency did, in feet, do a pidease envinmmeiitd review. 

800/SOO1 xsia ivisioar aiKiaauis TTCC>£S80»T XVd i t ' - t l TTOZ/^O/TO 
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The Fldntifb have the better of tiw argument Defbndanis argue ttut it is perfectiy dear 

tiut issuance ̂  a lease does not trigger MEPA review, dt6i|g ATorlAi flD/iPrem!n«^ 

i>sp£ of Stale Lands. 73i Mont 4S1.778 P J d ^ (MbnL 1989), and tiiat § 77-1-121(2) was 

merely enacted to clarify tiwt fecL First, if it were so dear, why would it be necessary for tiw 

Legislature to pass speddlegidaiian to darify|nichwdl-establishBdbw7 Thoewoddbeno 

reason to enact tbe statute if it were dear tiiat MEPA did not tqnily at tiw lease stage. 

Second, North Fork did not hivolve a qi estion of vdwtiwr MEPA applied to tiw issuance 

of a lease, but whetiier a higher degree of review was required tiian tiw degree applled-by tiie 

staw agency. In AbnUi Fork^ an environmeatd btganization challeoged fee Land Board's 

apptovd of tiw drilluig of a test well hi on envfaonmentally sensitive area adjacent to CHader 

Nadond Fade witi»ut first preparing an Environmeotd hnpect Staiemeot C*EI3"). Uw Montana 

Si^reme Court held tiwt an EIS was not reqnir^ because tiw prelirninaty envirouBientd review 
I ' , 

C*FER") tiiat tiw Land Board had conqileted prior to issuance of tiw leases in question oonduded 

that tiw issuance of tiw requested oil and gas leases wife eettdn protective stipulations would not 

be "Vm acti<m fay state govenunent ^dgdficanfl]| afBwting tiw quality of the human environment,* 

dwrefore requiring an EIS under S 7S-I-201, MCA." A/orA Forksigira, 778 P.2d at 8&S.* Urns it 

is dear that the Land Board did in feet engage ifl MEPA envirorunentd review prior to iuuance 
I 

of tiw Icasea in North Fork, vAddtk MEPA teviejw infomwd its decision and the pidilie regarding 

protective stipulations to indude in tiw leases. • 
Uw Court conchidni that but for dw intervention of MCA § 77-1-12101), MEPA wodd 

apply at tiw leaae stage in this < 

C. Ciwstitatfcmalitv ef MCA ^ 77>l.m<l^ 

MCA 977-1-121(2) exempts tiw Departawnt of Slate Lands and tiw Land Boaid fiom 

conqdymg wife Ittie 7S. cfaqiter 1, parts 1 and |2 Oi«fEPA)'"when issuing any lease or license tiiat 

eqaenly stales that tiw lease or license is sulijeJBt to fiirtiier peradtting under any of tiw 

provisions of ntle 75 or 82." MEPA review hfl̂  been the primary method of insuring that 

significant state actions were taken only after fiddng ahard look at tiw environmeatd 

' n duiiU abebe noted Aar Vorrt/bii iovDlvBd flu drilling of B tert wdl p u i ^ ^ 
bidnji aad ihtt IIB D^aiaiutt of State Laadi cooipleied an EIS ia 1976b {iriiv to i ^ ^ 

800/900 ei xaia ivioionr HijaaMis TTee»z09o»T xva se.-ei noz/ io / to 
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consequences of sudi actions. It is undisputed t wt tiw Land Board entered into tiw cod leases 

wiflwut first coriducting a MEPA or any other farpeofenvironnnimtal review or assesaaMaL 

PlaintifiGi clahn tiw stamiDiyeaemptionjof cod leasmg fiom MEPA review st tiw lease • 

stage iniplieates tiw clean and hedthfd avinmmeBt prorvisions of tiw Montana Gonstitution ss 

Hylied to this caae by exempting the Land Board fiom serioudy conddering the envinrnmcntd 

Goasequeiices before cornrnitting the stste's resources to developowiit Tbqr.argue that tiw 

oiticd "gOHio go" dedsion is taken at tiw l e a s ^ stage and tiiat once tiw lease is signed, tiw 

I,attd Board gives 19 tiw right to change its rnirid bl order to protect the wider rmvironment 
1 

Defendants datan that as appUed to tids [OBse tiw "exemption" only dehqrs MEPA review 

until tiiere is soinetinng more tangible to revlew--a inbdng plaiH-that fee PlaimifA lose notiiing 

imfe tiw delay, and tiurt because of tiw coinUiiation of stanitory reqniteiiients, tegnlationB and i te 

contingent nature of the lease, Plauitiffe will b^fiee la rmae all tiidr esvirortmeiitd oonceiiis at 
I 

the flirtiwr permitting stage, and DEQ, DNRC, JBid tiw Lanll Board cmi consider all of tiiose 

concerns in detennining vidwOwr to approve, mpdi^ or deny any projiosed mirnng plans under 

tiw lease. They d d m nottung Is taken offtiw take. 

Plaiutiflis M|fly tiiat dtiwnghDEQ may be able to consider secondaty impacts such as 

globd warming, ithas no audiority to do Bflytiimg about dwm. It is ̂ a iad exdudvdy towards 

more locd air and water quality issues. 

Tbe question is ydwiher tiw statute's eoc mqition of tiw Land Board fiN»n a reqidrameitt tso 

conduct any sort of initid environmentd revieii r at tiw lease stsge m fiwor of lata MEPA 

review, invdves an irretrievable commitment of resources to a pttgeet tiiat may sigidfleantiy 

sdversdy affoct the human environment hi otiier words, by signing the lease did the Land Hoard 

take somediing ofTtiw table that could not letHribe wilhhdd and. if sOk was tiwt dgnificant 

enough to implicate tbe constitutiond environnencdprotectioiis urqilemenled by MEPA? 

To adopt tiw Defendants' reasoning wife respect to tiw constitutionality of MCA § 77-1-

121(2) wauU altow tiw Land Board to convert mblio property rights to private property lights, 

sti^ipnig away its spedd protections before evi ia. considering possible envinomeatd 

consequences. Once conv^led fiom public pro^wrty to private property, fiirtiwr review by tiw 

SOO/AOOlg isia nviaianr auaams ITCet^SSO^T XVi W'.tX TTOZ/ZO/TO 



01/10/2011 09:53 4064362325 CLERK OF DISTRICT COURT ff0052 P.007/007 

Land Board and otiier Stale agndes wodd apoear to be restricted to its putdyregulatoty . 

fimctions. wife tiw need to treat tiw now private prapetty ri^ wife deferenoe.' 

Tbe remaining question is wfaetiwr tins state Botion is nifBdent to unplicate the 

constitutiond pnitection of dw clean and hedtiifiil envhoimwnt? If so» tiw right to a dean aad 

heaWifiil firrip'nmfnt if • fii»i|H»mMitfli rigKt a*U any nJe dm implfeaiBa feat right is subject to 

stria scnitirry snd can only survive scrutiny if fee Sttte establishes a conqwUing state interest 

and tint its sction is closely tdlored to effectuate that interest and is tiw least onerous psfe that' 

can be taken to achieve the State'a ol^ectiva. Mwfana ^tvironmetOal btfarmoHm Center v. 

Dept. ofEavinmmemal QuaHty, 296 Mont 20?, H 63,988 P.2d 1236, ^ 63, (Mont. 1999). 

At tills pdnt, it appears tiiat Phdntiffi h kve made at least a cognisable cisim tiiat MCA § 

77-1-121(2) is not oonstiutiond. If tiwy can prove tiut, tiwn some fiinn of MEPA review wodd 

appty at tiw lease stsge. 

Order 
IT 19 ORDERED: 

1. The motions 10 dismiss are denied. ; 

2. The Cleric ofCourtdwU'filefeisdoeunent and mdl or deliver copies to counsd of 

record at tiwir last known addressesi 

Dated tius 29fe dity of December, 2010.| 

••••inii*' Q 

J 5 ^ ^ 
' Tb dw eoclBtt dot Defindaals'aigiw diat aUilag wttlEen off OM tiU^ ih^ m^ 
limitiag dte lAd Board aid 000 agfodes'lafv MBPA icview (0 puidy r^dato^ b ^ ^ 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 4"* day of February 2011,1 have caused a copy ofthe 

foregoing Letter of Tongue River Railroad Company, Inc. to be served by first-class mail, 

postage prepaid, on counsel for the parties of record in STB Finance Docket Nos. 30186,30186 

(Sub-No. 2), and 30186 (Sub No.3). 

^ ^ . ^ / Z 
David H. Cobum 


